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SUMMARY"

Second Amendment

The panel affirmed on different grounds the district
court’s summary judgment in favor of the state of California
in a facial Second Amendment challenge to California’s
switchblade regulations brought by Knife Rights, Inc.,
various individuals who desire to keep and bear
switchblades, and two retailers of bladed weapons
(collectively, “Plaintiffs”).

While California’s switchblade regulations prohibit a
wide range of conduct, the panel focused on Cal. Pen. Code
§ 21510(b), which prohibits the concealed carrying of
switchblade knives in public. The panel did not express any
view on whether the regulation of any of the other conduct
prohibited by California’s switchblade regulations is
constitutional.

Applying the two-step framework set forth in New York
State Rifle and Pistol Association v. Bruen, 597 U.S. 1
(2022), the panel assumed without deciding that the plain
text of the Second Amendment covered Plaintiffs’ proposed
course of conduct. Proceeding to the second step, the panel
determined that switchblades are relevantly similar to Bowie
knives and other weapons in terms of the concerns they pose
to legislatures (the “why”), and California’s concealed carry
prohibition is relevantly similar to the manner in which
historical legislatures responded to these concerns (the
“how”). California’s switchblade regulations therefore

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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comport with the principles underpinning the Second
Amendment, to the extent that they prohibit the concealed
carry of switchblade knives in public places.

Acknowledging uncertainties in Bruen’s methodological
framework, the panel stated that their holding is
narrow: Plaintiffs’ facial challenge fails because they cannot
establish that California’s switchblade regulations are
unconstitutional in every one of their applications.
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OPINION
WARDLAW, Circuit Judge:

Knife Rights, Inc., various individuals who “desire to
keep and bear” switchblades, and two retailers of bladed
weapons (collectively, “Plaintiffs”), bring a facial Second
Amendment challenge to various sections of the California
Penal Code, which restrict the possession, sale, transfer, and
carry of switchblade knives. See Cal. Pen. Code §§ 21510,
17235, 21590, 18000, 18005. The district court held that the
right to bear switchblades is not protected by the plain text
of the Second Amendment, reasoning that switchblades are
not commonly used for self-defense and are dangerous and
unusual, and granted summary judgment in favor of the state
of California. Plaintiffs timely appealed. @~ We have
jurisdiction under 28 U.S.C. § 1291, and we affirm, for
reasons that differ from those of the district court.

I. STATUTORY BACKGROUND

Switchblades are knives that have the appearance of a
pocket knife, and open using an automatic mechanism.
Primitive switchblades date back to at least the eighteenth
century, but modern switchblades did not become
popularized in the United States until after World War 1. In
the 1950s, after switchblades became associated with
criminal activity, the federal government and dozens of
states responded by adopting legislation regulating the
possession, carry, sale, and transfer of these weapons.

California adopted its first switchblade regulation in
1957. Cal. Stats. 1957, c. 355, p. 999, § 1. In its initial form,
Cal. Pen. Code § 653k provided that: “Every person who
carries concealed upon his person, and every person who
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sells, offers for sale, exposes for sale, loans, transfers, or
gives to any other person a switch-blade knife having a blade
over two inches in length is guilty of a misdemeanor.” In
1986, the California Legislature amended the statute to
provide that: “Every person who possesses in the
passenger’s or driver’s area of any motor vehicle in any
public place or place open to the public, carries upon his or
her person, and every person who sells, offers for sale,
exposes for sale, loans, transfers, or gives to any other person
a switchblade knife having a blade over two inches in length
is guilty of a misdemeanor.” Cal. Stats. 1986, c. 1422, p.
5116, § 1. Minor changes were made to the wording and the
definition of a switchblade in 1996, see Cal. Stats. 1996, c.
1054, pp. 664041, § 1, and 2001, see Cal. Stats. 2001, c.
128, pp. 1349-50 § 1. In 2009, the Legislature reorganized
the statute and repealed section 653k, moving its provisions
to Sections 21510, 17235, and 16965. See 38 Cal. L.
Revision Comm’n Reports 217, 323 (2009), doi:
https://clrc.ca.gov/pub/Printed-Reports/Pub233.pdf. No
substantive changes were made to the statute at that time.

Today, California’s switchblade regulations are
comprised of five comprehensive statutes (collectively,
“California’s switchblade regulations”).

Cal. Pen. Code § 21510 provides that:

Every person who does any of the following
with a switchblade knife having a blade two
or more inches in length is guilty of a
misdemeanor:
(a) Possesses the knife in the passenger’s or
driver’s area of any motor vehicle in any
public place or place open to the public.
(b) Carries the knife upon the person.
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(c) Sells, offers for sale, exposes for sale,
loans, transfers, or gives the knife to any
other person.

Cal. Pen. Code § 17235 defines “switchblade knife™:

As used in this part, “switchblade knife”
means a knife having the appearance of a
pocketknife and includes a spring-blade
knife, snap-blade knife, gravity knife, or any
other similar type knife, the blade or blades
of which are two or more inches in length and
which can be released automatically by a
flick of a button, pressure on the handle, flip
of the wrist or other mechanical device, or is
released by the weight of the blade or by any
type of mechanism whatsoever.
“Switchblade knife” does not include a knife
that opens with one hand utilizing thumb
pressure applied solely to the blade of the
knife or a thumb stud attached to the blade,
provided that the knife has a detent or other
mechanism that provides resistance that must
be overcome in opening the blade, or that
biases the blade back toward its closed
position.

Cal. Pen. Code §21590 makes “[tlhe unlawful
possession or carrying of a switchblade knife a nuisance
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“subject to Sections 18000 and 18005,” while Cal. Pen. Code
§ 18000 requires the surrender of switchblade knives:

(a) Any weapon described in Section...
21590... shall be surrendered to one of the
following:
(1) The sheriff of a county.
(2) The chief of police or other head of a
municipal police department of any city or
city and county.
(3) The chief of police of any campus of the
University of California or the California
State University.
(4) The Commissioner of the California
Highway Patrol.
(b) For purposes of this section, the
Commissioner of the California Highway
Patrol shall receive only weapons that were
confiscated by a member of the California
Highway Patrol.
(c) A finding that the defendant was guilty of
the offense but was insane at the time the
offense was committed is a conviction for the
purposes of this section.

Finally, Cal. Pen. Code § 18005(a)~(b) provides for
destruction of the surrendered weapon, unless it has been
stolen, in which case it may be returned to the lawful owner:

(a) An officer to whom a weapon is
surrendered under Section 18000, except
upon the certificate of a judge of a court of
record, or of the district attorney of the
county, that the retention thereof is necessary
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or proper to the ends of justice, shall destroy
that weapon and, if applicable, submit proof
of its destruction to the court.

(b) If any weapon has been stolen and is
thereafter recovered from the thief or the
thief's transferee... without the prior
knowledge of its lawful owner that it would
be so used, it shall not be destroyed pursuant
to subdivision (a) but shall be restored to the
lawful owner...

A person therefore violates California’s switchblade
regulations by engaging in any of the following conduct:
(1) possessing a covered switchblade in the passenger’s or
driver’s area of a motor vehicle when in public, (ii) carrying
a covered switchblade on their person,! or (iii) selling,
offering for sale, exposing for sale, loaning, transferring, or
giving a covered switchblade to another person. Violating
these regulations is punishable as a misdemeanor and
nuisance. As the switchblade regulations do not specify the
punishment, California’s  default punishment for
misdemeanors applies: “imprisonment in the county jail not
exceeding six months, or ... fine not exceeding one
thousand dollars ($1,000), or. . . both.” Cal. Pen. Code § 19.

II. PROCEDURAL HISTORY

Plaintiffs brought a facial Second Amendment challenge
to California’s switchblade regulations. After discovery, the
parties filed cross-motions for summary judgment. The

! The parties fiercely debate whether Cal. Pen. Code § 21510(b) extends
to the carrying of a switchblade knife in the home. We need not decide
that issue today.
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district court granted summary judgment in favor of the
State, and denied summary judgment to Plaintiffs.

The district court applied the analytical framework set
forth in New York State Rifle & Pistol Ass’n v. Bruen, 597
U.S. 1 (2022), and concluded that California’s switchblade
regulations are constitutional. The district court explained
that the plain text of “the Second Amendment extends only
to bearable arms presently in common use,” and rejected
Plaintiffs’ constitutional challenge because Plaintiffs
“fail[ed] to prove that the regulated switchblades are in
common use today for self-defense or that the weapons are
not dangerous and unusual.” Despite acknowledging that
this conclusion was dispositive, the district court analyzed
the historical analogues proffered by the State in support of
its switchblade regulations, and concluded that California
failed to meet its burden to show that its regulations are
consistent with the history and tradition of arms regulation
in this Nation.

III. STANDARD OF REVIEW

“We review the district court’s grant of summary
judgment de novo, viewing the evidence and drawing all
reasonable inferences in the light most favorable to the non-
moving party.” Cohen v. City of Culver City, 754 F.3d 690,
694 (9th Cir. 2014). Here, Plaintiffs pursue the “most
difficult challenge to mount successfully”: a facial
challenge. United States v. Rahimi, 602 U.S. 680, 693
(2024) (quoting United States v. Salerno, 481 U.S. 739, 745
(1987)).

To succeed on their facial challenge, Plaintiffs must
prove that the statute violates the Second Amendment in all
of its applications. Id. Thus, Plaintiffs must show that there
exists “no set of circumstances” in which California’s
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switchblade regulations can be applied without violating the
Second Amendment. Id. (quoting Salerno, 481 U.S. at 745).
As such, the mere fact that California’s switchblade
regulations “might operate unconstitutionally under some
conceivable set of circumstances is insufficient to render [the
statutes] wholly invalid.” Salerno, 481 U.S. at 745. If “some
of” the applications of California’s switchblade regulations
are constitutional, Plaintiffs’ facial challenge must fail. 602
U.S. at 693.

IV. SECOND AMENDMENT JURISPRUDENCE
The Second Amendment provides:
“A well regulated Militia, being necessary to
the security of a free State, the right of the

people to keep and bear Arms, shall not be
infringed.”

A. Applicable Principles

In District of Columbia v. Heller, the Supreme Court
held that the Second Amendment ‘“guarantee[s] the
individual right to possess and carry weapons in case of
confrontation.” 554 U.S. 570, 592 (2008). This right was
born out of the English right to “self-preservation.” Id. at
595 (quoting 1 Blackstone’s Commentaries (“Blackstone”),
at 14546, n.42 (1803)).

The colonists fought fiercely to maintain the right to
keep and bear arms for self-preservation in the years leading
up to the Revolutionary War. Asthe Heller Court explained,
King George III’s efforts “to disarm the inhabitants of the
most rebellious areas” of the colonies in the 1760s and 1770s
“provoked polemical reactions by Americans invoking their
rights as Englishmen to keep arms.” Id. at 594. The
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colonists understood the right to self-preservation to be “a
natural right which the people have reserved to themselves,
confirmed by the Bill of Rights, to keep arms for their own
defence.” Id. (quoting A Journal of the Times: Mar. 17, New
York Journal, Supp. 1, Apr. 13, 1769, in Boston Under
Military Rule 79 (O. Dickerson ed. 1936) (reprinted 1970)).
“Blackstone’s Commentaries made clear” that “Americans
understood the ‘right of self-preservation’ as permitting a
citizen to ‘repe[l] force by force’ when ‘the intervention of
society in his behalf, may be too late to prevent an injury.’””
Id. at 594-95 (quoting Blackstone, at 14546, n.42). Since
before our founding, therefore, we have understood self-
defense to be the “central component” of the Second
Amendment. Id. at 599.

The Court cautioned, however, that this “individual right
to keep and bear arms... [is] not unlimited” and does not
“protect the right of citizens to carry arms for any sort of
confrontation.” /d. at 595. Given the “historical tradition of
prohibiting the carrying of dangerous and unusual
weapons,” the Court noted that the Second Amendment
extends only to those weapons “in common use at the time.”
Id. at 627 (internal quotations and citations omitted). The
Court was careful, however, to explain that the Second
Amendment applies to “all instruments that constitute
bearable arms, even those that were not in existence at the
time of the founding.” Id. at 582.

Applying these principles to the District of Columbia’s
ban on possessing handguns in the home, the Court held that
the law violated the Second Amendment because the law
prohibited possession of “the quintessential self-defense
weapon” in “the home, where the need for defense of self,
family, and property is most acute.” Id. at 628-29. Soon
afterwards, the Court extended Heller’s holding to state and
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local laws, and struck down a Chicago law which prohibited
possession of handguns in the home. McDonald v. City of
Chicago, Ill., 561 U.S. 742, 750 (2010).

In the wake of Heller and McDonald, the Courts of
Appeals applied means-end scrutiny to determine the
constitutionality of firearms regulations. See Bruen, 597
U.S. at 17. The Court rejected that approach in Bruen. Id.

Instead, Bruen adopted the following two-step test:

“[W]hen the Second Amendment’s plain text
covers an individual’s conduct, the
Constitution presumptively protects that
conduct. To justify its regulation, the
government may not simply posit that the
regulation promotes an important interest.
Rather, the government must demonstrate
that the regulation is consistent with this
Nation’s historical tradition of firearm
regulation. Only if a firearm regulation is
consistent with this Nation’s historical
tradition may a court conclude that the
individual’s conduct falls outside the Second
Amendment’s ‘unqualified command.’”

Id. at 17 (quoting Konigsberg v. State Bar of Cal., 366
U.S. 36, 50, n.10 (1961)). Therefore, courts first assess
whether the challenged regulation burdens conduct covered
by the “Second Amendment’s plain text,” and if it does, then
the government bears the burden of “identify[ing] a well-
established and representative analogue” that demonstrates
that the regulation is consistent with our Nation’s history and
tradition of firearm regulation. /d. at 30.
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In assessing whether a law is “relevantly similar under
the Second Amendment,” courts are instructed to compare
modern and historical regulations in terms of “how and why
the regulations burden a law-abiding citizen’s right to armed
self-defense.” Id. at 29. The Court cautioned that “when it
comes to interpreting the Constitution, not all history is
created equal.” Id. at 34. Because “[tlhe Second
Amendment was adopted in 1791,” and the Fourteenth
Amendment in 1868, “[h]istorical evidence that long
predates either date may not illuminate the scope of the
right.” Id. And, “post-Civil War discussions of the right to
keep and bear arms . . . ‘do not provide as much insight into
its original meaning as earlier sources.”” Id. at 36 (quoting
Heller, 554 U.S. at 614).

Despite Bruen’s heavy focus on historical evidence, the
Court recognized, as it did in Heller, that the Second
Amendment must apply to modern circumstances. /d. at 28
(“Although its meaning is fixed according to the
understandings of those who ratified it, the Constitution can,
and must, apply to circumstances beyond those the Founders
specifically anticipated.”). As such, the Second Amendment
applies to “modern instruments that facilitate armed self-
defense,” even if such instruments are far more advanced
than the muskets the colonists used in the 1700s. Id. In the
same way, because modern circumstances present different
“regulatory  challenges” than those the Founders
contemplated, we must “reason[] by analogy” to determine
whether “modern regulations that were unimaginable at the
founding” might nonetheless be constitutional today. Id. at
27-28. The Court also made clear that the Second
Amendment is grounded in the English right to individual
self-defense, and was never intended to be an absolute right.
See id. at 30 (explaining that the Second Amendment leaves
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room for regulation, and is ‘“neither a regulatory
straightjacket nor a regulatory blank check”).

In United States v. Rahimi, the Court considered a facial
challenge to 18 U.S.C. § 922(g)(8), a federal statute that
“prohibits an individual subject to a domestic violence
restraining order from possessing a firearm” in certain
circumstances. 602 U.S. 680, 684 (2024). The Court held
that the Fifth Circuit erred in striking down the challenged
law at Bruen’s second step, and explained that “some courts
have misunderstood the methodology of our recent Second
Amendment cases,” which “were not meant to suggest a law
trapped in amber.” Id. at 691.

Rahimi emphasized a number of Bruen’s holdings in
reaching this conclusion. First, the objective of Bruen’s
historical inquiry is to determine whether the “challenged
regulation is consistent with the principles that underpin our
regulatory tradition.” Rahimi, 602 U.S. at 692. “A court
must ascertain whether the new law is relevantly similar to
laws that our tradition is understood to permit, apply[ing]
faithfully the balance struck by the founding generation to
modern circumstances.” /d. (internal quotations and citation
omitted). Second, the “central” focus of this inquiry is “why
and how” the challenged regulation “burdens the Second
Amendment right.” Id. at 692, 698. Third, the Rahimi Court
emphasized that Bruen does not require the Government to
provide a historical analogue that is a “dead ringer” or
“historical twin” to the challenged regulation. Id. at 692
(quoting Bruen, 597 U.S. at 30). Even if “a challenged
regulation does not precisely match its historical precursors,
‘it still may be analogous enough to pass constitutional
muster.”” Id. (quoting Bruen, 597 U.S. at 30). A court need
only find that the challenged law “comport[s] with the
principles underlying the Second Amendment.” /d.
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Applying these principles to Section 922(g)(8), the Court
held that Rahimi’s facial challenge failed. @ Though
§ 922(g)(8) provided “two independent bases for liability,”
see § 922(g)(8)(C)(1), (C)(ii), the Court held that the
constitutionality of just one of those sources was sufficient
for the statute to survive a facial challenge. Rahimi, 602 U.S.
at 693. The Court explained that its “reasoning start[ed] and
stop[ped] with Section 922(g)(8)(C)(i) because the
Government offer[ed] ample evidence that the Second
Amendment permits the disarmament of individuals who
pose a credible threat to the physical safety of others.” Id.
As to § 922(g)(8)(C)(ii), which “bars an individual from
possessing a firearm if his restraining order ‘prohibits the
use, attempted use, or threatened use of force,”” the Court
held that given the facial nature of the plaintiff’s challenge,
it “need[ed] not decide whether regulation under Section
922(g)(8)(C)(i1) is also permissible.” Id.

In so holding, the Court relied on two historical
analogues—surety laws and going armed laws—to support
liability under § 922(g)(8)(C)(i). Id. at 693-97. Surety laws
empowered a magistrate “to require individuals suspected of
future misbehavior to post a bond,” and “[i]f the individual
did post a bond and then broke the peace, the bond would be
forfeit.” Id. at 695. Going armed laws “prohibited riding or
going armed with dangerous or unusual weapons to terrify
the good people of the land.” [Id. at 697 (quoting 4
Blackstone 149) (citation modified). The Court held that
“surety and going armed laws confirm [that] . .. [w]hen an
individual poses a clear threat of physical violence to
another, the threatening individual may be disarmed.” Id. at
698. Importantly, neither surety laws nor going armed laws
exactly mirrored Section 922(g)(8). Id. at 699; infra Sec.
V(A). But the Court nonetheless held that Section
















































